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Sentencing Commission’s  
Statutory Charge 

Utah Code Ann. §63M-7-404 (2008) 

• Respond to public comment 
• Relate sentencing practices and correctional resources 
• Increase equity in criminal sentencing 
• Better define responsibility in criminal sentencing; and 
• Enhance the discretion of sentencing judges while 

preserving the role of the Board of Pardons and Parole and 
Youth Parole Authority 



Statutory Directives from House Bill 348 
to the Sentencing  Commission in 2015: 

•     modify the guidelines to implement the recommendations 
of the CCJJ for reducing recidivism for the purposes of protecting 
the public and ensuring efficient use of state funds; 
•     modify criminal history scoring in the guidelines, 
including eliminating double-counting and focusing on factors 
relevant to the accurate determination of risk to re-offend; 
•     establish guidelines for incarceration for probation and 
parole conditions violations and revocations, including: the 
seriousness of the violation, conduct while on probation or 
parole, and criminal history; 
•     establish graduated sanctions to facilitate the prompt and 
effective response to an offender’s conduct while on probation or 
parole, including: sanctions in response to probation or parole 
conditions violations, when violations should be reported to the 
Court or Board of Pardons, and a range of sanctions not 
exceeding three consecutive days incarceration and a total of five 
days in a 30 day period; 
•     establish graduated incentives to facilitate a prompt and 
effective response to an offender’s compliance with probation or 
parole conditions and positive conduct exceeding those terms. 



Brief Summary of 2015 Revisions: 

• 2015 Utah Adult Sentencing & Release Guidelines were 
approved August 5, will be effective October 1, 2015. 

• Prefatory language provides context to HB348; “evidence-
based practices”; and the revisions. 

• Includes a References Section with available digital links to 
the research and data. 

• Current Forms 1 – 5a revised pursuant to HB348 with 
additional revisions consistent with intent of JRI. 

• New Forms 6 – 10 and corresponding addenda developed 
through a collaborative system-wide process, including the 
Implementation Pilot of the “RIM” in 2nd District and public 
comment period. 
 
  www.sentencing.utah.gov   

http://www.sentencing.utah.gov/


Philosophical Approach 

• The Sentencing Commission promotes evidence-
based sentencing policies that effectively address the 
three separate goals of criminal sentencing: 

 
• Risk Management 
 
• Risk Reduction 

 
• Restitution 



Not the Kind of “Evidence”  
We’re Accustomed to in Court… 

2014 Utah Adult Sentencing Guidelines 
p. 3 



“Evidence-Based” Approaches in Other 
Fields:  

Baseball – Defensive Shift 



Medicine – High Blood Pressure 



What Elements Does “Evidence-Based” 
Sentencing Incorporate? 

Best Research 
& Data 

Available 

Public Input 
& Concerns 

Professional 
Judgement 

& 
Experience 

• Researchers 
• Universities  
• Meta-Data 

• Judicial 
• Law Enforcement 
• Prosecution/Defense 
• Treatment Providers 

• Victims 
• Offenders’ Families 
• Public Opinion Polls 

 



An “Evidence-Based” Approach IS the 
Dynamic Process 

• All have developed somewhat independent of one another 
• Where they meet is where rational, evidence-based decision-

making occurs 
• All three can and should change 
• Need all to engage in a dynamic feedback loop for system-wide 

improvement of outcomes 
 

Best Research 
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Public Input 
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Judgement 

& 
Experience 

EBP 



“What is done [today] in corrections 
would be grounds for malpractice in 

medicine.” 

(2002) Latessa, Cullen, and Gendreau, 
“Beyond Correctional Quackery…” 

Have We Incorporated the 
Best Research & Data? 



Top Concerns of State Trial Judges: 

1. High rates of recidivism 
2. Ineffectiveness of traditional 

probation supervision in reducing 
recidivism 

3. Absence of effective community 
corrections programs 

4. Restrictions on judicial discretion 

-Conference of Chief Justices 
National Center for State Courts, 2008 



Public Input / Concerns 



Index Crime Rate per 1,000 versus  
Utah Incarceration Rate per 100,000 

1985 - 2013 

Similar crime rate trends nationwide (decreased crime rates) which do not correlate with incarceration rates. 



Theories on Cause of  
Nationwide Crime Decline 

Brennan Center for Justice, NYU Law School 
‘What Caused the Crime Decline?’  February 2015 



Brennan Center for Justice, NYU Law School 
‘What Caused the Crime Decline?’  February 2015 



Felony Sentencing 
1988 – 2014 

(76% Sentenced to Probation; 
95% Sentenced to Prison Eventually Released) 



Declining Rates of Success 
for Probation & Parole 



Parole Recidivism 2000 through 2013 



Two-Thirds of All Admissions  
to Prison are  

Probation/Parole Revocations 



Felony Drug Possession Filings Up 150% 
Over Past 20 Years 
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Utah Administrative Office of the Courts 
November 2014 



Felony Drug Poss. Enhancements Added  
(With No Statistically Significant Impact) 

University of Utah Criminal Justice Center 
Utah Sentence Inflation, July 2008, p. 17 
http://ucjc.utah.edu/wp-content/uploads/961.pdf  

http://ucjc.utah.edu/wp-content/uploads/961.pdf
http://ucjc.utah.edu/wp-content/uploads/961.pdf
http://ucjc.utah.edu/wp-content/uploads/961.pdf
http://ucjc.utah.edu/wp-content/uploads/961.pdf


Crack Cocaine Use at All-Time Low,  
Heroin & Meth Use Increasing 

www.dsamh.utah.gov 
2013 Annual Report, p. 75 

 

http://www.dsamh.utah.gov/


Correctional Program Checklist 
University of Utah Assessment of UDC Programs 

http://ucjc.utah.edu/adult-offenders/utah-commission-on-criminal-and-juvenile-justice-and-utah-department-of-corrections-evidence-
based-practice-adherence-summary-report  

http://ucjc.utah.edu/adult-offenders/utah-commission-on-criminal-and-juvenile-justice-and-utah-department-of-corrections-evidence-based-practice-adherence-summary-report
http://ucjc.utah.edu/adult-offenders/utah-commission-on-criminal-and-juvenile-justice-and-utah-department-of-corrections-evidence-based-practice-adherence-summary-report


University of Utah Assessment of  
Salt Lake County Programs 

http://ucjc.utah.edu/wp-content/uploads/12_30_2013_Salt-Lake-County_CPC-Pilot_Report_Final-for-Distribution.pdf  

http://ucjc.utah.edu/wp-content/uploads/12_30_2013_Salt-Lake-County_CPC-Pilot_Report_Final-for-Distribution.pdf


Cost of Doing Nothing = $542 Million 



Legislative Penalty &  
Fiscal Impact Tracking 

JRI funding of approximately $14 million dollars is the first investment not tied to anticipated prison admissions. 



Evidence-Based Sentencing Framework 

 
• GOALS: 

• Risk Management (Accountability, Incapacitation, Punishment)   
[Forms 1-5a] 

• Risk Reduction (Recidivism) 
[Forms 6-10]  

• Restitution  
 

• PROCESS: 
• Swift, certain, consistent & proportionate  
• Fundamentally fair 

 
• TOOLS: 

• Policies, grids & guidelines 
• Graduated continuum of rewards, incentives, services, sanctions 

 



2015  
Criminal History Assessment 



2015  
Criminal History Assessment 
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Highlights of Criminal History 
Assessment Revisions: 

• More focused instructions on pages 13 – 15 
• Bullet points added to answer frequently asked questions 

• Number of categories reduced from 7 to 5 
• Eliminated weapons use in current offense 
• Combined supervision risk with supervision history 

• Points counting simplified: 
• 2014: 6 points for 3 convictions; 8 points for “more than 3” 
• 2015: 6 points for 3, 8 points for 4 (no such thing as 3.5) 

• Misdemeanor scoring section narrowed to only Class A’s 
• Violence History revised to Person Crimes with or without injury 

• Can include Class B Person Crimes in this category 
• Can include juvenile dispositions 
• See Addendum B for complete listing of person crimes 

 
 
 



• Juvenile Adjudications revised 
• Limited to 10 years prior 
• Misdemeanors also limited to Class A’s 
• Secure Care removed 

• Supervision History revised 
• “Successful” includes all forms of supervision (consider separately from 

points counted negatively) 
• Intended to incentivize compliance with all court orders of probation 
• Prior revocation & offense on supervision are the only points counted 

negatively 
• Pre trial or court supervision not included in points counted negatively 
• No points counted negatively just for being placed on supervision  
• Maximum of 3 points possible; may be offset with -1 for cumulative total 

of 2 or 1 
• Applies to both Misdemeanors & Felonies 
• Form 2 may be used to account for other aggravating/mitigating factors 

relevant to the risk management goal of sentencing 
• The LS-RNR contains a separate criminal history assessment which is more 

comprehensive and applicable to the risk reduction goal of sentencing 
 

 
 



2015  
Form 1 Matrix 



2015  
Form 1 Matrix 

Down 4 months Down 6 months 

Half-shaded cells are now all Intermediate Sanctions 
“Presumptive” added to emphasize white 
shading generally indicates  probation . 



2015 

2014 



Form 2 Revisions: 

Removed (double counting) 

Revised: low risk may now be  
considered a mitigating factor 



Form 3  
Criminal History Assessment 

*Removed time range offending 



Form 4 Revisions 

removed  
(double counting) 



Form 5 Revisions 



Form 5 Revisions 

Added explanation 

Added 0- x for presumptive probation 
cells consistent with explanations above 

Rows I and II up 30 days 

Down 30 days 



2015 

2014 



Addition of New Form 5A – 
Misdemeanor Matrix 



Form 5A is available via email to sentencingcommission@utah.gov prior to operationalization of the  
link to the eforms at www.sentencing.utah.gov   
 

mailto:sentencingcommission@utah.gov
http://www.sentencing.utah.gov/


Addition of New Forms 6 - 10 

• See pages 32 – 34 for step by step explanation 
 

• Forms all work together as a structured decision-making 
approach to supervision (violations & accomplishments) 
 

• Stakeholders contributed various forms in a highly 
collaborative process: 
• Form 6:  Treatment Providers & Researchers 
• Form 7:  Board of Pardons & Parole 
• Form 8:  Drug Court Concepts 
• Form 9:  AP&P RIM Pilot 
• Form 10:  AP&P RIM Pilot; Caps from CCJJ & HB348 

 







Supervision & Treatment Forms 

• Must begin with a Validated Risk Need Assessment 
• Risk is risk to reoffend, likelihood to fail (not 

necessarily threat or danger “risk”) 
• Need is the specific dynamic factors most likely to 

impact likelihood to re-offend  (Addendum D) 
• Responsivity is how the programming is delivered - 

identifying specific barriers for the individual  
(Addendum E) 

 



Supervision & Treatment Based on 
RNR, Not Degree of Offense 

Screen Class B and Above in Jail with LSI-SV, 
Substance Abuse & Mental Health Screener 

Misdemeanors 

Felonies 



High or 
Moderate 

Risk on LSI-SV 
Full LS/RNR Pre-Sentence 

Report 

Low Risk on LSI-SV 
Risk Reduction is No 

Longer a Goal of 
Sentencing 

Pre-Sentence 
Reports & Other 

Resources Should 
Not Be Utilized to 

Reduce Risk 



Central Eight Dynamic Factors 
Addendum D 

Adapted from Butters, R.P. (2014) Community Based Treatment Interventions. In W. Church & D. Springer (Eds.), Juvenile Justice Sourcebook. 
New York, NY: Oxford University Press 2014. 

“Big Four” 
“M

od Four” 



How Many of the Central Eight 
Should We Target? 

*More than 40 meta-analyses of the correctional treatment literature have been published.  
Results have been replicated with remarkable consistency.  Considerable support exists for 
the RNR Framework across qualitative reviews of the literature.   Smith et al., 2009 
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Lowenkamp, C.T., Pealer, J., Smith, P., & Latessa, E.J. (2006). Adhering to the risk and need principles: Does it matter for supervision-
based programs? Federal Probation, 70 (3), 3-8.  



Form 6  
Supervision & Treatment Levels Framework 

(Risk/Need/Responsivity Conceptualization) 

Adapted from Comprehensive Framework to Reduce Recidivism developed by Darin Carver, Weber Human Services, 2015 



Once an offender is on supervision: 

• The goal is now risk reduction - behavior modification 
• Separate from goal of imposing punishment for the 

original offense (resources aren’t for those who 
“deserve” them – they are to maximize future public 
safety and reduce ongoing victimization). 

• Can they be safely supervised in the community? 
• If yes, probation or parole is the criminal justice system’s 

“opportunity” to change their anticipated trajectory.   
• The use of terms such as ‘zero tolerance’ and ‘revoke and 

restart’ generally are not helpful for behavior 
modification purposes (threat rarely enforced vs. 
pretend it never happened). 



Intensive Supervision Alone Does Not 
Reduce Recidivism 

*Not a single reviewer of studies of the effects of official punishment alone (custody, 
mandatory arrests, increased surveillance, etc.) has found consistent evidence of reduced 
recidivism. 
 
*40 – 60% of the studies of correctional treatment services reported reduced recidivism 
rates relative to various comparison conditions, in every published review. 



Ratio of Incentives to Sanctions 
Increases Probability of Success 



Categorize the Nature of the Behavior 

• See Addendum G for Violations Listing 
• See Addendum H for Accomplishments Listing 
• Low/Medium/High is NOT level of importance 
• They ARE determinative of who is best situated to 

respond based on the nature of the behavior: 
• Standard OSC process is generally not swift, certain, 

or proportionate. 
• Jail time may not be the worst punishment you can 

give to an offender. 
• Jail time will usually set back any progress on the 

Central Eight that we’re trying address. 



Addendum G 



Addendum H 



Form 7  
Decision-Making Authority Matrix 



Form 7  
Decision-Making Authority Matrix 

All “high” level accomplishments or violations = must notify Court/BOPP 
(regardless of risk level) 

From Addendum G & H 

From Validated Tool 



Form 8 is the Proportionality Analysis: 
Determines the Magnitude of Response 

 
• Generally, consider a range of options from low to high. 
• Default is to moderate/mid-point. 
• Form 8 replaces the automatic “graduation” of responses in the 

RIM pilot based on the number of violations/accomplishments 
and allows discretion to select from a range of options. 

• Incorporates the principles familiar to those in drug courts. 
• A maximum of three short term goals should be identified as 

“proximal” goals. 
• Short term goals are things the offender can be expected to do 

today, not the long term (“distal”) result we hope to achieve. 



Form 8 Response Magnitude / 
Proportionality Form 



Form 8 Response Magnitude / 
Proportionality Form 



Form 9  
Graduated Incentives 



Form 9  
Graduated Incentives 

• Ranking is “Graduated “ 
From Low to High 

• Don’t Have to “Graduate” Up 
• Use Form 8 to Determine 

Response Level Each Time 
 



Form 10 
Graduated Sanctions 



Form 10 
Graduated Sanctions 

• Ranking is “graduated “ low to high 
• Don’t have to “graduate” up 
• Use Form 8 to determine response 

level for each violation 
• 3rd level requires written approval of 

Court/BOPP 
• 4th level requires written approval of 

Court/BOPP through expedited process 
• 5th level anticipates standard hearing 

process before Court/BOPP 
• Court/BOPP still may select non-

incarceration response. 
• Court/BOPP may still deny request for 

hearing or request for 1-3 days jail. 
• Incarceration days listed on 1st, 2nd and 

3rd hearing are caps.  They should not 
be viewed as the default response. 

 



Violation/Revocation process is “shall” not “may” in the statute 
Distinct from the advisory nature of Forms 1-5a 
Limited list of exceptions: 
     -Taken from HB348 
     -Taken from other relevant statutes 
     -Still allows for independent review of Form 8 
     -Still allows for sentencing of new crimes 
     -Limited public safety exception also 
Court/BOPP should initial when exercised (not P.O.) 
Please include explanation on form or on record if exception exercised 
 



Additional Issues: 
• New Sentencing Guidelines apply to Sentencings; Original 

Hearings, Rehearings, or Redeterminations by BOPP Oct. 1, 2015. 
 

• Early Termination  
• Applies to probation/parolees serving 3 year supervision term 
• Not §76-5- offenses or parolees with statutorily longer terms 

 
• Credit for Time Served 

• Credits continue for jail time prior to conviction, awaiting 
sanction hearing, and GMI State Hospital post conviction 

• Credits added for jail time Pre-Trial; jail as a condition of 
probation; 1, 2, or 3 day jail sanctions; other probation violation 
sanction time; adult-convicted minor in JJS custody 

• Check to make sure the sentence has not expired 
• Check that there is sufficient time to complete programming and 

reentry before expiration (most need 18 months+) 
 



Additional Issues (cont’d) 

• Ensure Accurate Recording of Judgments & Convictions 
• “Aggravated Robbery” entered as 2nd or 3rd Degree? 
• 3rd Degree entered with 1-15? 
• Identify juvenile dispositions counted in criminal history (will not 

be assumed to be Class A unless identified) 
• “Successful” completions of probation need to be entered as such 

(adult and juvenile) for future criminal history scoring 
 

• Misdemeanors 
• No separate criminal history scoring for misdemeanors 
• Counties applying for the CPIP grant will have LSI-SV for Class B+ 
• Class A’s identified as High or Moderate Risk, AP&P may supervise 
• Class B’s identified as High or Moderate Risk, private or county 
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